Exercise - Statutory Interpretation*
PURDON'S PENNSYLVANIA STATUTES AND CONSOLIDATED STATUTES ANNOTATED

PURDON'S PENNSYLVANIA CONSOLIDATED STATUTES ANNOTATED

TITLE 1. GENERAL PROVISIONS

PART V. STATUTORY CONSTRUCTION

CHAPTER 19. RULES OF CONSTRUCTION

SUBCHAPTER B. CONSTRUCTION OF STATUTES

   Current through Act 1998‑48.

§ 1921. Legislative intent controls
 (a) The object of all interpretation and construction of statutes is to ascertain and effectuate the intention of the General Assembly.  Every statute shall be construed, if possible, to give effect to all its provisions.

 (b) When the words of a statute are clear and free from all ambiguity, the letter of it is not to be disregarded under the pretext of pursuing its spirit.

 (c) When the words of the statute are not explicit, the intention of the General Assembly may be ascertained by considering, among other matters:

  (1) The occasion and necessity for the statute.

  (2) The circumstances under which it was enacted.

  (3) The mischief to be remedied.

  (4) The object to be attained.

  (5) The former law, if any, including other statutes upon the same or similar subjects.

  (6) The consequences of a particular interpretation.

  (7) The contemporaneous legislative history.

  (8) Legislative and administrative interpretations of such statute.

§ 1922. Presumptions in ascertaining legislative intent

 In ascertaining the intention of the General Assembly in the enactment of a statute the following presumptions, among others, may be used:

  (1) That the General Assembly does not intend a result that is absurd, impossible of execution or unreasonable.

  (2) That the General Assembly intends the entire statute to be effective and certain.

  (3) That the General Assembly does not intend to violate the Constitution of the United States or of this Commonwealth.

  (4) That when a court of last resort has construed the language used in a statute, the General Assembly in subsequent statutes on the same subject matter intends the same construction to be placed upon such language.

  (5) That the General Assembly intends to favor the public interest as against any private interest.

§ 1923. Grammar and punctuation of statutes
 (a) Grammatical errors shall not vitiate a statute.  A transposition of words and clauses may be resorted to where a sentence is without meaning as it stands.

 (b) In no case shall the punctuation of a statute control or affect the intention of the General Assembly in the enactment thereof but punctuation may be used to aid in the construction thereof if the statute was finally enacted after December 31, 1964.

 (c) Words and phrases which may be necessary to the proper interpretation of a statute and which do not conflict with its obvious purpose and intent, nor in any way affect its scope and operation, may be added in the construction thereof.

§ 1924. Construction of titles, preambles, provisos, exceptions and headings

 The title and preamble of a statute may be considered in the construction thereof.  Provisos shall be construed to limit rather than to extend the operation of the clauses to which they refer.  Exceptions expressed in a statute shall be construed to exclude all others.  The headings prefixed to titles, parts, articles, chapters, sections and other divisions of a statute shall not be considered to control but may be used to aid in the construction thereof.

§ 1925. Constitutional construction of statutes
 The provisions of every statute shall be severable.  If any provision of any statute or the application thereof to any person or circumstance is held invalid, the remainder of the statute, and the application of such provision to other persons or circumstances, shall not be affected thereby, unless the court finds that the valid provisions of the statute are so essentially and inseparably connected with, and so depend upon, the void provision or application, that it cannot be presumed the General Assembly would have enacted the remaining valid provisions without the void one;  or unless the court finds that the remaining valid provisions, standing alone, are incomplete and are incapable of being executed in accordance with the legislative intent.

§ 1926. Presumption against retroactive effect

 No statute shall be construed to be retroactive unless clearly and manifestly so intended by the General Assembly.

§ 1928. Rule of strict and liberal construction

 (a) The rule that statutes in derogation of the common law are to be strictly construed, shall have no application to the statutes of this Commonwealth enacted finally after September 1, 1937.

 (b) All provisions of a statute of the classes hereafter enumerated shall be strictly construed:

  (1) Penal provisions.

  (2) Retroactive provisions.

  (3) Provisions imposing taxes.

  (4) Provisions conferring the power of eminent domain.

  (5) Provisions exempting persons and property from taxation.

  (6) Provisions exempting property from the power of eminent domain.

  (7) Provisions decreasing the jurisdiction of a court of record.

  (8) Provisions enacted finally prior to September 1, 1937 which are in derogation of the common law.

 (c) All other provisions of a statute shall be liberally construed to effect their objects and to promote justice.

§ 1932. Statutes in pari materia
 (a) Statutes or parts of statutes are in pari materia when they relate to the same persons or things or to the same class of persons or things.

 (b) Statutes in pari materia shall be construed together, if possible, as one statute.

§ 1935. Irreconcilable statutes passed by same General Assembly

 Whenever the provisions of two or more statutes enacted finally during the same General Assembly are irreconcilable, the statute latest in date of final enactment, and where two or more irreconcilable statutes are enacted finally on the same date, the statute bearing the highest number, in either case irrespective of its effective date, shall prevail from the time it becomes effective except as otherwise provided in section 1952 of this title (relating to effect of separate amendments on code provisions enacted by same General Assembly) and section 1974 of this title (relating to effect of separate repeals on code provisions by same General Assembly).

§ 1936. Irreconcilable statutes passed by different General Assemblies

 Whenever the provisions of two or more statutes enacted finally by different General Assemblies are irreconcilable, the statute latest in date of final enactment shall prevail

§ 1937. References to statutes and regulations

 (a) A reference in a statute to a statute or to a regulation issued by a public body or public officer includes the statute or regulation with all amendments and supplements thereto and any new statute or regulation substituted for such statute or regulation, as in force at the time of application of the provision of the statute in which such reference is made, unless the specific language or the context of the reference in the provision clearly includes only the statute or regulation as in force on the effective date of the statute in which such reference is made.

 (b) The provisions of subsection (a) of this section shall apply to every statute finally enacted on or after July 1, 1971.

§ 1938. References to public bodies and public officers
 A reference in a statute to a governmental agency, department, board, commission or other public body or to a public officer includes an entity or officer which succeeds to substantially the same functions as those performed by such public body or officer on the effective date of the statute, unless the specific language or the context of the reference in the statute clearly includes only the public body or officer on the effective date of the statute.

§ 1939. Use of comments and reports
 The comments or report of the commission, committee, association or other entity which drafted a statute may be consulted in the construction or application of the original provisions of the statute if such comments or report were published or otherwise generally available prior to the consideration of the statute by the General Assembly, but the text of the statute shall control in the event of conflict between its text and such comments or report.

(Cite as: 283 U.S. 25,  51 S.Ct. 340)

McBOYLE
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UNITED STATES.

No. 552.

Supreme Court of the United States

Argued Feb. 26, 27, 1931.

Decided March 9, 1931.

 On Writ of Certiorari to the United States Circuit Court of Appeals for the Tenth Circuit.

 William W. McBoyle was convicted of transporting between states an airplane known to have been stolen, judgment being affirmed by the Circuit Court of Appeals (43 F.(2d) 273), and he brings certiorari.

 Mr. Justice HOLMES delivered the opinion of the Court.

 [1] The petitioner was convicted of transporting from Ottawa, Illinois, to Guymon, Oklahoma, an airplane that he knew to have been stolen, and was sentenced to serve three years' imprisonment and to pay a fine of $2,000.  The judgment was affirmed by the Circuit Court of Appeals for the Tenth Circuit. 43 F.(2d) 273.  A writ of certiorari was granted by this Court on the question whether the National Motor Vehicle Theft Act applies to aircraft. *26 Act of October 29, 1919, c. 89, 41 Stat. 324, U. S. Code, title 18, s 408 (18 USCA s 408).  That Act provides: 'Sec. 2.  That when used in this Act: (a) The term 'motor vehicle' shall include an automobile, automobile truck, automobile wagon, motor cycle, or any other self‑propelled vehicle not designed for running on rails.  * * * Sec. 3.  That whoever shall transport or cause to be transported in interstate or foreign commerce a motor vehicle, knowing the same to have been stolen, shall be punished by a fine of not more than $5,000, or by imprisonment of not more than five years, or both.'

 [2] Section 2 defines the motor vehicles of which the transportation in interstate commerce is punished in Section 3.  The question is the meaning of the word 'vehicle' in the phrase 'any other self‑propelled vehicle not designed for running on rails.'  No doubt etymologically it is possible to use the word to signify a conveyance working on land, water or air, and sometimes legislation extends the use in that direction, e. g., land and air, water being separately provided for, in the Tariff Act, September 21, 1922, c. 356, s 401(b), 42 Stat. 858, 948 (19 USCA s 231(b).  But in everyday speech 'vehicle' calls up the picture of a thing moving on land. Thus in Rev. St. s 4 (1 USCA s 4) intended, the Government suggests, rather to enlarge than to restrict the definition, vehicle includes every contrivance capable of being used 'as a means **341 of transportation on land.'  And this is repeated, expressly excluding aircraft, in the Tariff Act, June 17, 1930, c. 497, s 401(b), 46 Stat. 590, 708 (19 USCA s 1401).  So here, the phrase under discussion calls up the popular picture.  For after including automobile truck, automobile wagon and motor cycle, the words 'any other self‑propelled vehicle not designed for running on rails' still indicate that a vehicle in the popular sense, that is a vehicle running on land is the theme.  It is a vehicle that runs, not something, not commonly called a vehicle, that flies.  Airplanes were well known in 1919 when this statute was passed, but it is admitted that they were not mentioned in the reports or in the debates in Congress.  *27 It is impossible to read words that so carefully enumerate the different forms of motor vehicles and have no reference of any kind to aircraft, as including airplanes under a term that usage more and more precisely confines to a different class.  The counsel for the petitioner have shown that the phraseology of the statute as to motor vehicles follows that of earlier statutes of Connecticut, Delaware, Ohio, Michigan and Missouri, not to mention the late Regulations of Traffic for the District of Columbia, title 6, c. 9, s 242, none of which can be supposed to leave the earth.

 Although it is not likely that a criminal will carefully consider the text of the law before he murders or steals, it is reasonable that a fair warning should be given to the world in language that the common world will understand, of what the law intends to do if a certain line is passed.  To make the warning fair, so far as possible the line should be clear.  When a rule of conduct is laid down in words that evoke in the common mind only the picture of vehicles moving on land, the statute should not be extended to aircraft simply because it may seem to us that a similar policy applies, or upon the speculation that if the legislature had thought of it, very likely broader words would have been used.  United States v. Bhagat Singh Thind, 261 U.  S. 204, 209, 43 S. Ct. 338, 67 L. Ed. 616.

 Judgment reversed.

PIONEER PARK**
The City of Middleburg, Ohio (population 650,000) has a large park, named Pioneer Park, which is generally rectangular and is 3.5 miles by 2 miles, and features a variety of terrain.  Pioneer Park also includes Crockett Lake.  Pioneer Park attracts people from a large region to enjoy some of the Park's unique treasures.  The Park has several paved roads.  Though Pioneer Park is owned by the City of Middleburg, the City relies upon several private groups to perform the maintenance work necessary to keep the park in good condition.

In the Spring of 1987, three accidents took place in Pioneer Park.  In the first, a 12-year old cycling with her parents in Pioneer Park wobbled out of the bicycle lane and was struck and killed by a car.  In the second, two cars collided with each other head on.  One of the drivers was drunk, and had, moments before the accident, nearly run down a cyclist.  In the third, a motorcyclist was taking an unauthorized dirt short-cut from one Park roadway to another, when he struck and severely injured an elderly couple strolling along the shortcut.  (There have been no accidents reported in Pioneer Park involving airplanes, helicopters, motor boats, snowmobiles, riding lawnmowers, or all-terrain vehicles.)  One City Councilman, Ann Arnold, proposed that the City Council adopt an ordinance banning cars, trucks, buses, and motorcycles from Pioneer Park.  The City Council consists of 15 members.  Hellen Hart is the chairperson of the Council.  Middleburg also has a Mayor, who has the power to veto any ordinance passed by the City Council; however, the City Council can override a veto if at least 10 councilmembers vote to do so.

On June 7, 1987, the City Council enacted the following ordinance (The Pioneer Park Protection Ordinance ("the PPP Ordinance)).

BE IT ENACTED by the City Council of the City of Middleburg:

1.
No cars, motorcycles or other motor vehicles may enter or remain in Pioneer Park, except as provided in section 2 hereof.

2.
Motor vehicles may be used by authorized public groups: a) in maintaining Pioneer Park, and b) in placing barricades for parades, concerts, or other entertainment in Pioneer Park.

3.
The Parks Department shall enforce section 1 by requiring violators to leave Pioneer Park.  The Parks Department shall also fine the violator not less than $200.00 and not more than $500.00.  If the vehicle has been used in violation of section 1 on at least three occasions (whether or not a fine has been levied on account of the past violation), the vehicle shall be forfeited.  The Commissioner may, as necessary, promulgate regulations relating to this Ordinance.

4.
Residents of the City of Middleburg may enforce sections 1 and 3 of this Ordinance by petitioning the Commissioner of Parks to levy the fine provided in section 3 above or institute forfeiture proceedings as required by section 3 above.  If the Commissioner of Parks denies the petition, the resident may bring a court action, and shall be entitled to recover attorney's fees if he or she prevails.

5.
This Ordinance shall be effective on September 1, 1987.

The Mayor signed the ordinance, making the following statement:

I am signing this Ordinance because it is necessary to maintain Pioneer Park for the enjoyment of citizens and visitors.  Citizens should not read this ordinance unduly broadly.  For instance, when I invited comments on the bill after the City Council vote, a spokesman for the film industry complained that the ordinance would prohibit movie making in the Park.  Clearly, I, as Mayor, and the Park Commissioner have some discretion in allowing the limited use of the Park for movie making, even if it involves some use of vehicles, if we ensure that no citizen or visitor is harmed and that the intrusion will be minimal, and that there will be no harm to the environment.  With that understanding, I sign this ordinance.

How would you resolve the following interpretive questions?  I have provided a copy of the Zoning Committee's 2-page report on the bill
 and a copy of the minutes of the City Council meeting in which the ordinance was considered (numbered pages 107-114).

Questions:
1.
Helicopters/Planes.  A helicopter hovers over Pioneer Park for an hour.  Is this a violation of section 1?  What about a private jet coming in low over Pioneer Park on the jet's approach to the local airport?

2.
Tank Monument.  The local Veterans of Foreign Wars (VFW) wants to put a World War II tank in Pioneer Park as a monument.  Will the placement of the tank in the Park violate section 1?  Does it matter whether the tank is operable?

 (A)
What if the City Council enacted an ordinance assisting the VFW in the purchase of the tank on condition that it be used as a monument in Pioneer Park?

3.
Mopeds.  A teenager pedaling a moped without use of its motor wants to enter Pioneer Park.  May the teenager be allowed to take the moped into the Park?  Does it make any difference whether the motorized portion of the moped is operable?

4.
Motorboats.  Motorboats have been used on the lake within the Park, Crockett Lake, for years.  There have been two skijumps for waterskiers since the Summer of 1981 and the City continues to maintain them.  The jumps draw a number of waterskiers and there is a competition in the summer that brings a lot of revenue into the City.  Can motorboats be operated in Crockett Lake?

(A)  If a court were to rule that the use of motorboats on Crockett Lake did not violate the ordinance because the ordinance was directed at land-based vehicles, could a boater use a car to bring his or her boat to the lake?  The boater can prove that using some sort or land-based motorized vehicle is the only way to get a boat into the lake.

5.
Stationary Motors.  Obnoxious, Inc. wants to use a stationary generator operated by a motor in Pioneer Park.  The generator is loud and emits noxious fumes.  Would operation of such a generator in the Park be a violation of section 1?

6.
Parades.  Celebration, Inc. schedules a parade in Pioneer Park.  Due to the organization's negligence it fails to apply for the permit required to hold the parade.  Celebration, Inc. uses a truck to place barricades for the parade.  Has Celebration, Inc. violated section 1?

7.
Park Maintenance.  Citizens for a Clean Pioneer Park ("CCPP"), a group authorized to perform maintenance work in Pioneer Park, uses a riding lawnmower to cut grass in Pioneer Park.  Has CCPP violated section 1?

(A)
What if the President of CCPP drives into Pioneer Park solely to inspect the maintenance work performed by members of CCPP.  Has she violated section 1?

(B)  What if the Green Panthers, a new group that is not yet authorized to perform maintenance work in Pioneer Park uses a riding lawnmower to cut grass in pioneer park.  Have the Green Panthers violated section 1.

8.
Noisy Boomboxes.  A person enters Pioneer Park with a large boombox.  He turns the boombox up to maximum volume and plays a tape that has sounds of motorcycles and automobiles.  Has he violated section 1?

9.
Movies.  Fran Fellini wants to film a motorcycle chase scene in Pioneer Park in a secluded area that will be barricaded.  Middleburg ordinance allows movie producers to use any public property so long as the producer obtains a permit from the City Clerk, who can act only after he consults with the relevant City agencies.  Fellini applies for and receives a permit.   Can he stage the motorcycle chase scene without violating section 1?

10.
Motorized Wheelchairs.  Ernie Ellender is a paraplegic who uses a motorized wheelchair to get around.  He enjoys going into Pioneer Park.  If he goes into Pioneer Park with his motorized wheelchair has he violated section 1?

(A)
What if Ellender produces an affidavit from a Councilmember Johns asserting that she had proposed that wheelchairs be excepted from the ban on "motor vehicles," but had relented when the Chairperson of the Zoning Committee of the Council had assured him that the PPP Ordinance did not apply to motorized wheelchairs?

(B)
What if Yani Ellender, who is in excellent physical condition and can walk with no difficulty, takes his father's motorized wheelchair into Pioneer Park to play with it.  Would he be violating section 1?

11.
Emergency Vehicles.  A police car enters Pioneer Park chasing a car containing two people who have just robbed a bank.  Have the officers violated section 1?

(A)
An ambulance enters Pioneer Park to pick up and take to the hospital a man who has just suffered a heart attack.  Has the ambulance driver violated section 1?

12.
Snowmobiles.  Does the operation of a snowmobile in Pioneer Park violate Section 1?

(A)  What if Ohio's motor vehicle registration law had been interpreted (prior to the passage of the ordinance) to include wheel vehicles that operate on public roads and boats operating on public waterways, and did not include snowmobiles.  Would this change your answer to the question above?

(B)  What if the City Council passes a resolution (which does not need the mayor's approval) that the PPP Ordinance does not prohibit snowmobiles?

13.
All Terrain Vehicles.  One area of Pioneer Park is really only usable by all terrain vehicles.  Walking in that particular area is very difficult.  Armand Apple can provide affidavits showing that no one walks in that area of the park and that all terrain vehicles are uniquely appropriate for that portion of Pioneer Park.  Is using a motorized all terrain vehicle in that portion of Pioneer Park a violation of section 1?

14.
Administrative Regulations.  Because of constant problems of interpretation that have arisen with respect to the Pioneer Park ordinance, and because the City Council and the Mayor cannot agree on a more detailed ordinance, the Commissioner of Parks promulgates a regulation that he will use in determining whether certain vehicles will be permitted in Pioneer Park.  The regulation reads as follows.

1.
Section 1 of the PPP Ordinance applies only to operable road vehicles (except that road vehicles may operate in Pioneer Park to the extent that they are necessary to transport boats to and from Crockett Lake).

2.
Section 2(a) of the PPP Ordinance permits vehicles to operate in Pioneer Park only if: 1) the vehicle is one that at least in part is directly used for maintenance, such as lawnmowers, cherry pickers, road surfacing equipment, or 2) the vehicle is necessary to transport materials used in maintaining Pioneer Park and is primarily used for that purpose.

3.
Section 2(b) of the PPP Ordinance permits vehicles to operate in Pioneer Park only if the vehicle is operating in conjunction with erecting barricades or other traffic control devices for a parade, concert, or other event for which the event's promoters have a valid permit.

(A)
Does this regulation change your answer to any of the questions above?

15.
Snowmobile Reprise.  The City Council enacts an ordinance that provides as follows:

Any person who wishes to operate a snowmobile in Pioneer Park must first obtain a license to operate the snowmobile in Pioneer Park.  The Parks Commissioner may issue no more than 30 such licenses.  If the Commissioner issues such licenses, the Commissioner must charge a license fee of $200.

Sue Snow obtains a license from the Commissioner and pays the $200 license fee.  Can she operate her snowmobile in Pioneer Park without violating Section 1?


Report of the Zoning Committee on CC17/87

Over three months this Spring, there have been three accidents involving motor vehicles in Pioneer Park.  One involved a car and a cyclist, resulting in the death of the child cyclist.  Another involved a motorcycle and two elderly pedestrians, both of whom suffered serious injuries.  The third involved a drunk driver who almost hit a cyclist and then ran into another car in a head-on collision.  As a result of the incidents Councilmember Arnold proposed an ordinance to ban certain motor vehicles from Pioneer Park.

The accidents and Councilmember Arnold's proposal prompted this Committee to examine more broadly the impact of cars, motorcycles, and other such vehicles upon Pioneer Park.  The Committee found that not only did such vehicles pose a safety hazard, but they are also posing an increasingly serious air pollution and noise problem in the Park.

The Committee held hearings.  While the Parks Commissioner agreed that cars should be banned from the Park, he suggested that less drastic measures might be more appropriate for motorcycles.  However, many citizens were not only supportive of a ban on cars, motorcycles, and other motor vehicles, but urged that the Council go further and ban rollerbladers and bicyclists.  Two tour operators testified that tourist trams should be allowed on designated routes in the Park, and that they brought in a great deal of revenue into the City.  One witness expressed a concern that banning motor vehicles would severely reduce the ability of citizens of limited mobility to enjoy the Park.

The Committee concluded that cars, motorcycles, and other vehicles should be excluded from Pioneer Park for safety reasons as well as to reduce noise and pollution in the Park, and that citizens should be empowered to enforce this ban.  The details of the proposed ordinance are explained below.

Section 1.  This section is the basic provision that prohibits cars, motorcycles, trucks, vans, trams, and similar vehicles from Pioneer Park.

Section 2.  The Committee determined that the maintenance of Pioneer Park and the placement of crowd control devices in Pioneer Park in conjunction with authorized events would be impossible without the use of some motor vehicles.  Accordingly, section 2 exempts from section 1's ban on motor vehicles those vehicles that are used for maintenance of Pioneer Park and for crowd control within the Park.

Section 3.  This section directs the Parks Department to impose fees for violation of section 1, and to pursue forfeiture of the vehicles of those who repeatedly violate section 1.  The Committee expects the Parks Department to promulgate rules for consistent application of fines, with the level of fine being based upon the type of vehicle that the violator operated in the Park, the number of the violator's prior violations of section 1, and the degree of danger, noise, and pollution that results from the violation.

Section 4.  Given the importance of Pioneer Park to the City's economy and to its residents, the Committee proposes a novel citizens suit mechanism to supplement the enforcement of section 1 expected of the Parks Department.  Any resident of Middleburg can seek to have a fine imposed or forfeiture proceedings instituted if the citizen has been unsuccessful at getting the Parks Department to punish a violation.

PROCEEDINGS OF THE MIDDLEBURG CITY COUNCIL
June 7, 1987
MS. HART:
The Council will come to order.  The first item on the agenda for today's meeting is a proposal to bar cars, motorcycles, and other vehicles from Pioneer Park.  I assume that some council members wish to debate the proposal before it is put to a vote.  I recognize MS. ARNOLD.

MS. ARNOLD:  This proposed ordinance will prevent a recurrence of the type of accidents that have occurred all too often in Pioneer Park within the past few months, and will more generally make the Park a better place.  The Park has been getting polluted because of emission from cars and other similar vehicles and is far too noisy.  Both of these problems will be reduced by the proposed ordinance.  The Zoning Committee has been careful to include an exemption in the proposed ordinance for the use of motor vehicles in maintaining Pioneer Park and in conjunction with crowd control at certain events that take place in the Park.  The exception will allow the groups that have been so helpful in maintaining Pioneer Park to continue doing the stellar job they have been doing heretofore.

MR. BERMUDEZ:
Pioneer Park is used by many in our city for relaxation.  As the recent accidents in the Park show, the presence of motor vehicles in the Park undercut the enjoyment of the Park.  The presence of motor vehicles is particularly serious in Pioneer Park, because unlike when our citizens go about on the streets in the City in general, people simply do not keep up their vigilance as much when they are relaxing in the Park.  This proposed ordinance allows people to use the Park without the worries that ordinarily accompany walking in an urban center.

MR. OTHELLO:  I am going to vote against this proposed ordinance.  Frankly, some citizens of this City are old or infirm and precluding driving in Pioneer Park will be terribly difficult for them.  At least there ought to be some exception to take care of this problem.  More fundamentally, the proposed ordinance is an extreme overreaction to a spate of totally irresponsible behavior.  It seems to me that we would be better off if we improved our criminal justice and civil justice systems to serve as a speedy and efficient deterrent to such irresponsible behavior.

MS. CHU:
There are enough entrances to Pioneer Park so that even the elderly, the infirm, and small children can walk to the key parts of Pioneer Park.  Moreover, wheelchairs will be available at designated park entrances should anyone be unable to walk very far.  Adding an exception along the lines that MR. OTHELLO suggests would undermine the goals of the ordinance.

MR. OTHELLO:  Did the Zoning Committee consider reducing the speed limit in Pioneer park and planting shrubs to prevent the use of short cuts by motorized vehicles?

MS. CHU:
We considered taking such measures, but decided that those actions just would not be sufficiently effective.

MR. OTHELLO:  The proposed ordinance is over-inclusive and under-inclusive.  It would, for instance, prohibit all terrain vehicles in the portion of Pioneer Park that can only be effectively explored with the use of such a vehicle, even though so few such vehicles are used that the use of the vehicles would not contribute to any pollution problems.

The proposed ordinance is under-inclusive because it doesn't include speeding bicyclists, who can be as dangerous as those who drive cars.  If you were serious about enhancing safety in Pioneer Park, you would address the problem of speeding bicyclists too.  Accordingly I propose the following amendment.


Proposed Amendment

Section 1 of the Ordinance should be amended to read as follows:

1.
No cars, motorcycles, [] other motor vehicles, mopeds, or bicycles may enter or remain in Pioneer Park, except as provided in section 2 hereof.
MS. CHU:
Bicycles clearly do not raise the same problems as we have seen with cars and motorcycles and similar modes of transportation.  They simply are not associated with as many deaths or injuries to others and they certainly do not have the same pollution and noise consequences.

MR. OTHELLO:  I move the question.

MS. NU:  I second the motion.

The motion was rejected by a vote of 11 to 3.  (MR. McCARTHY, MS. NU, and MR. OTHELLO voted for the motion.)

MS. JOHNS:  I support the proposed ordinance, but I do have one concern.  It seems to me that this ordinance could possibly be read to include motorized wheelchairs.  Perhaps this is far-fetched, but I think we should amend the ordinance to include a proviso that allows motorized wheelchairs.  I propose the following amendment to section 1 of the ordinance.


Proposed Amendment

Section 1 of the Ordinance should be amended by adding, after the word "hereof," the following:  ", except for motorized wheelchairs, which shall be permitted in the Park".
MS. CHU:
I ask for unanimous consent to table the motion for the time being.

(There being no objection, the motion was tabled.)

MS. CHU:
I suggest we take a brief recess.

(A five-minute recess was taken.)

MS. HART:  The Council is back in session.  I recognize MS. IPPOLITO.

MS. IPPOLITO:
I support this proposal banning on-road vehicles, like cars and trucks, from Pioneer park.  Our Park is the best in the state.  For instance, where else are there waterjumps for people who like to waterski?  But we can't keep getting people to come to this Park and spend money in our city if this spate of accidents continues, or if Pioneer Park loses its quiet, pristine nature as a result of the inroads of pollution and noise.

MS. CHU:
I agree with MS. IPPOLITO's sentiments.  I want to read into the record a letter I received from the Mayor.

I congratulate City Councilmember Ann Arnold and the Zoning Committee for their work on this bill.  It ensures that the roadways in the parks will be cleared of the most dangerous traffic, and furthers our goal of keeping Pioneer Park both serene and pristine for our children and our children's children.  At the same time it makes needed exceptions for maintenance of the Park and for crowd control.

While I have expressed concern in the past about the encroachment on ny administrative authority embodied in Section 4 of the ordinance proposed by your committee, I accept it as a reasonable effort to ensure preservation of Pioneer Park.  You can be sure that with or without section 4, the proposed ordinance will be vigorously enforced.

MS. ARNOLD:  Professor Barbara Baxter, Professor of Environmental Science at the Middleburg Campus of Ohio State University, has raised important environmental concerns regarding Pioneer Park that should not be overlooked.  She testified for 30 minutes at our public hearing and provided to the Zoning Committee a preliminary draft of a report on air quality in Pioneer Park.  Prof. Baxter has forwarded a final copy of that report with a cover letter that summarizes the views of her group, Scientist for a Safe Environment, and captures the gist of her testimony to the Zoning Committee.  I would like to share Prof. Baxter's letter with you.

We recently completed a follow-up study of the air quality in Pioneer Park.  A copy of our follow-up study is enclosed.  (The initial study was completed five years ago.)  The Report shows a significant deterioration over the past five years and we have seen evidence of adverse effects on several species of birds and plants in Pioneer Park.  Pioneer Park has a good natural system for ridding itself of pollutants, but we are reaching the Park's capacity to do so.  As we have discussed, the major cause of the deterioration of the air quality is the increased use of automobiles and tourist trams, both of which produce significant carbon dioxide emissions.  It will be necessary to severely reduce or eliminate such traffic within the next year.

If you have any questions, or need further information, please do not hesitate to call.

MR. DAVIS:  I fully support this ordinance, which is crucial to our city.  I want to be sure that the courts know that this ordinance should be construed broadly to rid the park of noxious motor vehicles, vehicles that are inconsistent with the concept of a park.

MS. NU:  This ordinance is bad enough without MR. DAVIS trying to put his unique spin on it.  This ordinance should be interpreted narrowly, so that people can enjoy the Park in as many ways as possible.

MS. CHU:
Quite frankly, I assume that the courts will not give this ordinance an unduly narrow or unduly broad interpretation.  Moreover, I have always found such generalities to be fairly irrelevant and unhelpful.

MR. OTHELLO:  I wonder if MS. CHU would answer this question.  Is this statute to apply to jetliners that fly 30,000 feet over Pioneer Park on the theory that the jetliner is within the bounds of the Park?

MS. CHU:
I am confident that the Parks Commissioner will apply this ordinance sensibly.  Clearly a jet at 30,000 feet is no more in the Park than it is in the City of Middleburg itself.  Such a jetliner will pose no accident problem, nor any noise or pollution problem that is focused on the Park.  Nor could we interfere with flight patterns controlled by FAA air traffic controllers.

MR. OTHELLO:  The proposed ordinance does not compel that conclusion.  With an ordinance this broadly drawn, I tell you, there will inevitably be so much confusion as to its application that we shall have to constantly revisit it.

MS. JOHNS:  As you know MS. CHU, I think this proposed ordinance is a good one.  I'm not sure why you don't allow any tourist trams that burn natural gas.  There will be no pollution or noise problems and presumably tour operators will make sure that their drivers drive responsibly.

MS. CHU:
That certainly is an argument worth considering.  I would prefer not to open the door to many exceptions to section 1 for fear that we shall be inundated with such requests.  I will say that having to keep a look out for trams, even safely-driven natural-gas-burning ones, is somewhat inconsistent with making the park a place where you don't have to worry about vehicular traffic at all, and where small children can have a little freedom in riding bikes.

Moreover, so far as I know, no tour operator uses natural gas trams.  I am certainly not unalterably opposed to adding such an exception to section 1 however.

MS. JOHNS:  You have satisfied me.  If and when tour operators want to use natural gas trams, we can deal with that problem then.

MS. NU:  There is no provision in the proposed ordinance for an effective date, and thus ordinarily it would be effective upon passage.  Is this the Zoning Committee's intention?

MS. CHU:
Yes

MS. NU:  I would think that at least a little time is needed for the orderly enforcement of the ordinance and to make sure that everyone has at least a little notice of this new ordinance.

MS. CHU:
That seems fair.  Do you have a suggestion?

MS. NU:  I propose the following amendment.

Proposed Amendment

The proposed ordinance shall be amended by adding the following as section 5: "This Ordinance shall be effective on September 1, 1987."
MS. CHU:
That is agreeable.

MS. HART:  Any further debate?

MS. NU:  I move the question.

MS. CHU:
Second

(The amendment was passed by a unanimous vote.)

MS. ARNOLD:  I want to share with the Council a letter I received from Citizens for a Safe Pioneer Park.  The letter will serve to explain the change in the ordinance I originally proposed, which enumerated the prohibited vehicles, to the Zoning Committee's final version, which applies more generally to motor vehicles.

We are pleased that the Zoning Committee has, at our suggestion, expanded the language of your proposed ordinance to include all motor vehicles.  Enumeration might lead to debates regarding which vehicles could be prohibited.  For instance, tractors were not covered by your initial proposal, and neither were buses, tourmobile trams, or snowmobiles.  I look forward to working with you in the future.

MR. OTHELLO:  I don't know why we are banning motorcycles when the Park's Commissioner has said that all we need to do regarding motorcycles it to make sure they do not go off-road.

MS. CHU:
If the Councilperson will yield.  That was once the Parks Commissioner's position, but it is no longer his position.  I would like to read a letter from the Parks Commissioner dated three days ago.

I support the Zoning Committee's proposed ordinance and look forward to vigorously enforcing the ordinance and stopping in its tracks the recent spate of tragic deaths and injuries to park users.  I had suggested earlier that motorcycles should not be included in the ban on vehicles in the Park and merely kept on the Park roads.  Our attempt to do that administratively has failed and shows the wisdom of a total ban.  As a person wiser than I once said, it is better for wisdom to come late than never to come at all.

MR. OTHELLO:  Quite frankly, roller skaters and rollerbladers cause many more accidents in Pioneer Park than do cars and motorcycles.  To be consistent you should be proposing a ban on those activities to.

MS. CHU:
Perhaps we should take up that issue at some point, though I would oppose such a ban myself.  Perhaps after study we should ban rollerblading from certain areas.  But we need not solve all of the problems of the Park today, and this step we propose today deals with the major problems that are making the Park increasingly dangerous.  In addition, rollerblading and the use of roller skates does not involve the same type of noise or exhaust emissions problems as do motor vehicles.

MS. ARNOLD:  I think we ought to vote, both sides of the question have fully been laid out before this Council.  I doubt that further debate will change anyone's mind or produce anything useful.

MR. BERMUDEZ:
I agree that little of consequence is being accomplished by this debate.  I vote on the text of the statute, not on explanations of the text at Council meetings -- and particularly not the explanation of the proposed ordinance by its opponents.  Frankly, this debate is probably yet more evidence that we would be better off not recording or publishing records of Council debates at all and let people interpret ordinances by reading them.  What this ordinance prohibits is exceedingly clear.  Those who want to change it to say something else should, if they have the votes, which I doubt, propose amendments and have them voted on.  I frankly don't believe that a majority of this Council will want to be on record as narrowing the proposed ordinance.

MR. McCARTHY:  Before the majority railroads though this Council this unwise and silly law, one which deprives our citizens of the benefits of progress, I want to voice my opposition.

In no other park this big in any major city in this State or any neighboring state, is there a ban on cars or similar non-commercial vehicles.  No other major city would ban all forms of tourist trams from the roadways in a park with such a variety of wonderful venues.  I have had calls from a number of concessionaires in the Park that are beside themselves that their visitors will have to get to concession stands without benefit of any modern mode of transport.  You can be sure that the prices we get when we auction such concessions in future years will decrease dramatically.  Despite MS. CHU's assurances, many older citizens have voiced concern about being banned from full use of Pioneer Park because there will now be no easy way to get to the interior of the Park.

Why are we doing all of this?  Don't kid yourselves.  It's not pollution.  It's not noise.  We are doing all of this because of three tragic accidents, at least two of which were caused solely by behavior that was not only irresponsible, but illegal.  No law will prevent those who act irresponsibly and illegally from hurting their fellow citizens.  This ban on all vehicles invented after the turn of this century from all roads in this park is absurdly overbroad.  At least some roads could be used by some buses, for instance, to take people who are not as young and not as strong as many councilmembers so that those people too can fully enjoy Pioneer Park.

Passing this ordinance will be a catastrophic mistake, and I, for one, shall have no part in it.

MS. CHU:
I certainly don't need to respond to all of MR. McCARTHY's harangue.  However, cars and motorcycles and the like will be prohibited not only from the roads, but also from off-road areas, areas they are not designed to operate in in any event.  If we had had this Ordinance at the beginning of this year, we would have saved one life and would have prevented at least two other people from severe injury.

As to the motives of the members of this Council who support this proposed ordinance, that can be judged by the statements made at this meeting by the various supporters of the ordinance, without having to be interpreted by MR. McCARTHY.

It may well be that we will have to make some accommodation for those who need motorized transport to travel any significant distance.  If so, the mayor can propose public bus routes or tourmobile routes into the Park and we can amend the Ordinance at that time, in a methodical manner, to address the problem.  However, I think MR. McCARTHY's concerns are overblown and I expect there will not be a problem.

Finally, this Council is not railroading this ordinance.  Few ordinances have received as lengthy a debate in this Council, and few have had such eloquent and vociferous opponents.

I move that the proposed ordinance be adopted.

MS. ARNOLD:  I second the motion.

The motion was passed by a vote of 9 to 5.  (Voting aye: MS. ARNOLD, MR. BERMUDEZ, MS. CHU, MR. DAVIS, MS. EDDY, MR. GASH, MS. HART, MS. IPPOLITO, and MS. JOHNS.  Voting nay: MR. KERR, MS. LINCOLN, MR. McCARTHY, MS. NU, and MR. OTHELLO.)
* This exercise was adapated from one publicly available by Professor Richard B. Cappalli, Temple Law School.


** Submitted by Professor Bernard W. Bell, Rutgers Law School (Newark).


     �The proposed ordinance had been referred to the Council's Zoning Committee, consisting of Councilmembers Arnold, Bernudez, Chu, Davis, and Eddy, prior to consideration by the full Council.  The Zoning Committee held a public hearing on the proposal.  The public hearing lasted 4 hours, but the City does not keep an official record of public hearings.  The Zoning Committee unanimously reported out a proposed ordinance that contained sections 1-4 of the final ordinance.
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